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Attachments — Substitution oe Omission of Words in Affidavit — ■ 
Sec. 2959, Va. Code 1904. — The following decisions of the Supreme Court 
of West Virginia, construing sec. 1, Ch. 106, of Code of West Virginia, 
practically the same as sec. 2959, will prove of value to the profession. 

Substitution or omission of words or phrases. "At least," used in an 
affidavit for an attachment, is synonymous with and fairly equivalent to 
the phrase "at the least" as used in the statute relating to such affidavits. 
Courson v. Parker, 39 W. Va. 521, 20 S. E. 583. The language that "the 
plaintiffs are justly entitled to recover" in an affidavit for an attachment 
under sec. 1, ch. 118, Acts 1867, is a substantial compliance with the 
spirit of the law which provides that the affidavit shall state ( 1 ) the 
nature of the plaintiff's claim, (2) that it is just. Qeetman v. Virginia, 
5 W. Va. 22. 

In an attachment at law for a debt, if the debt is due, it is not necessary 
that the affidavit shall in express terms state that "the debt is due," but 
it shall be sufficient, in this respect, if it state the amount, at the least 
which the affiant believes that the plaintiff is justly entitled to recover in 
the action. Delaplain v. Rogers, 29 W. Va. 782, 2 S. E. 800; Buhl V. 
Rogers, 29 W. Va. 779; 2 S. E. 798. 

If an attachment affidavit says that the affiant believes that plaintiff 
"should" recover, instead of "is entitled" to recover, it is bad, and should 
be quashed. Sommers v. Allen, 44 W. Va. 120, 28 S. E. 787. 

An affidavit that affiant "thinks" the plaintiff ought to recover the sum 
claimed is not equivalent to an affidavit that he believed he "ought" to 
recover such sum, and is not sufficient to authorize an attachment. Rit ten- 
house v. Harman, 7 W. Va. 380. 

The word "justly" in the clause "justly entitled to recover" is not 
superfluous or insignificant, but is a material qualification of the rest of 
the clause, and it, or its equivalent, must be used in order to constitute a 
substantial compliance with the statute. Reed v. McCloud, 38 W. Va. 701, 
18 S. E. 924; Sommers v. Allen, 44 W. Va. 120, 28 S. E. 787. 

An affidavit for attachment under this section which omits the phrase 
"at the least" is not in substantial compliance with the terms of the 
statute, the phrase being neither superfluous or insignificant. Dulin v. 
McCaic, 39 W. Va. 721, 20 S. E. 681; Altmeyer v. Caulfield, 37 W. Va. 
847, 17 S. E. 409. 

For other West Virginia decisions construing this section, see Justis' 
Annotations to Code of West Virginia, sec. 1, ch. 106. 



Affidavits — Attorney as Notary. — Judge George J. Hundley, of the 
Sixth Judicial Circuit, has established the rule in his courts that "affidavits 
made to accounts filed with declarations and affidavits to bills in chancery 
will not be received as valid where made before the plaintiff's attorney as 
notary, when brought to the attention of the court by objection before 
trial." "Of course," writes Judge Hundley, "this extends to cases where 
the attorney is acting as commissioner in chancery in taking the affidavit, 
and it extends to any affidavit relied on in the case. This upon the prin- 



344 11 VIRGINIA LAW REGISTER. [Aug., 

eiple that the officer acting in a quasi-judicial capacity cannot so act in 
any case in which he is interested either as a party or as an attorney in 
the case." 

The rule is stated as follows by E. A. Craighill, Jr., in 2 Cyc. 12, 13: 
"Under court rules in England, an attorney of record in a pending suit is 
prohibited from taking affidavits to be used in the cause; and the same 
rule prevails in a number of jurisdictions in the United iStates and 
Canada. But there is nothing in the common law forbidding such an act 
to be performed by an attorney, and, therefore,' it is generally held that, 
in absence of any statute or rule of court to the contrary, an affidavit is 
not defective because taken by an attorney in the cause. 

"The prohibition, where it exists, is restricted to the attorney of 
record, and does not extend to such attorney's partner, or clerk; nor does 
it apply to affidavits made preparatory to the commencement of a suit. 

"The fact that an affidavit has been sworn to before an attorney of 
record will not, unless expressly so provided by statute, render it abso- 
lutely void, but voidable only, and the objection must be taken at the 
earliest opportunity, else it will be waived." 

If there be nothing in the common law forbidding an attorney to take 
an affidavit in a cause, then to establish such a rule seems to amount to a 
"judicial enactment;" for the common law is binding upon our courts, 
unless changed by the written law. Says the court in Reavis y. Gowell, 
56 Cal. 588, 591, quoted in 2 Cyc. 13: "We are of opinion that an at- 
torney who is a notary may take the affidavit of his client. It is now, 
and has been for many years, the practice in this state; and however 
improper or reprehensible the practice may be, there is nothing in the law 
which prohibits it." 

In McDonald v. Willis, 143 Mass. 452, 9 N. E. 835, it is said:' "It is 
true that a man cannot be a judge and attorney for one of the parties in 
the same case. But it has always been the uniform usage for attorneys 
for either party to administer oaths, as justices of the peace, to their 
clients or others when the necessity for voluntary affidavits arises in a 
case; and there is no sound objection to this where the oaths are volun- 
tary, anfl the act of justice is substantially, ministerial, and not judicial." 

A somewhat similar principle was involved in General Electric Co. v 
Consumers etc., 10 Va. Law Reg. 254, and King v. Davis et al., 11 Va. 
Law Reg. 177, 137 Fed. 198. 

The careful practitioner would better abstain from taking affidavits in a 
cause in which he is attorney, until there is an authoritative ruling on 
the question by our Supreme Court of Appeals. C. B. G. 



Depositions — Who May Reduce to Writing. — Another interesting rul- 
ing by Judge Hundley has been called to our attention. He writes : "I 
have also held that depositions in the handwriting of a lawyer (in the 
case) when such depositions were in support of his side of the case would 
not be received in evidence when the objection is properly taken before 
trial, unless it appears that the writing was done in the presence of the 



